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REPUBLIC OF THE PHILIPPIISIES

^anttgaitbapan
Quezon City

Seventh Division

PEOPLE OF THE PHILIPPINES, SB-17-SCA-0001
Petitioner, (Crim. Case No. R-QZN-16-07982)

- versus - Present:

HON. MADONNA C. Gomez-Estoesta, J., Chairperson
ECfflVERRI, in her capacity as Trespeses, J.
Presiding Judge of the RTC, Br. 81 Jacinto, J.
of Quezon City; and FELICITO A.
VALMOCINA, Promulgated:

Respondents. % M/f [p
X

JACINTO, J:*

DECISION

This a Petition for Certiorari under Rule 65 of the Rules of Court,
assailing the following Orders issued by the Honorable Madonna C.
Echiverri, Presiding Judge of the Regional Trial Court (Branch 81) of
Quezon City (public respondent):

(1) Order dated 2 September 2016,^ dismissing Criminal Case No.
R-QZN-16-07982 entitled ''^People of the Philippines, Plaintiff
versus Felicito A. Valmocina, Accused^ on the ground of
inordinate delay in the preliminary investigation conducted by
the Office of the Ombudsman (0MB); and

(2) Order dated 12 December 2016,^ denying the 0MB's Motion
for Reconsideration.^

V

» Per Admin, Order No. 284-2017 dated 18 August 2017.
'  pp. 5-26.
2/t/., p. 268.
3/of., pp. 138-147.
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The following antecedent facts are culled from the pleadings filed by
the parties:

Sometime in 2005, an anonymous complaint was filed against private
respondent Felicito A. Valmocina (private respondent) before the 0MB.
The complaint was docketed as CPL-C-05-2106 and referred to the 0MB's
Field Investigation Office (FIO) for fact-finding investigation.

As a result of its fact-finding investigation, the FIO filed a Complaint
on 26 August 2009, charging private respondent with the following: (1)
violation of Section 2 of Republic Act (R.A) No. 1379^ in relation to Sec. 8
of R.A. No. 3019;^ (2) violation of Article 172 in relation to Art. 171(4) of
the Revised Penal Code (RPC); (3) violation of Sec. 8 in relation to Sec. 11
of R.A. No. 6713;^ (4) Serious Dishonesty, Grave Misconduct, and Conduct
Prejudicial to the Best Interest of the Service. The complaint was docketed
as OMB-C-C-09-0434-H (LSC) and OMB-C-A-09-04580H (LSC).

On 19 November 2009, the 0MB issued an Order, directing private
respondent to file his counter-affidavit, which he complied with on 28
December 2009.

On 6 November 2015, the Overall Deputy Ombudsman approved the
Resolution indicting private respondent for six counts of violation of Art.
172 in relation to Art. 171(4) of the RPC and for one count of violation of
Sec. 8(a) of R.A. No. 6713. Consequently, six Informations were filed with
the Regional Trial Court and one with the Metropolitan Trial Court of
Quezon City. One of said Informations was raffled to Branch 81 and is the
subject of the present Petition.

Before private respondent could be arraigned, he filed a Motion to
Dismiss dated 10 August 2016^ on the ground that it took the 0MB 10 years
to conclude its preliminary investigation, thereby violating his
Constitutional right to the speedy disposition of his case.

Petitioner filed its Comment/Opposition (To Accused's Motion to
Dismiss dated August 10, 2016)? Nonetheless, on 2 Septeniber 2016, public
^ An Act Declaring Forfeiture in Favor of the State of Any Property Found to Have Been Unlawfully
Acquu-ed by Any Public Officer or Employee and Providing for the Proceedings Therefor.
Anti-Graft and Corrupt Practices Act.
Code of Conduct and Ethical Standards for Public Officials and Employees
' Rollo, pp. 122-129.

pp. 130-137.
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respondent issued the first assailed Order^ dismissing the case, the
dispositive portion of which reads:

WHEREFORE, this case against FELICITO A. VALMOCINA is
hereby DISMISSED.

SO ORDERED.

The 0MB filed its Motion for Reconsideration (on the Order dated 2
September 2016),^^ but the same was denied through public respondent's
second assailed Order dated 12 December 2016,^^ which states:

For resolution is the Motion for Reconsideration of the Order dated
2 September 2016 filed by the prosecution through the Office of the
Ombudsman. The defense did hot file any comment to the motion.

The Court reviewed the assailed Decision vis-a vis (sic) the
arguments raised by the prosecution in its motion and finds no cogent
reason to modify or reverse said Order.

WHEREFORE, the motion is DENIED. The Order of 2 September
2016 stands.

SO ORDERED.

Hence, the present Petition on the following groimd:

PUBLIC RESPONDENT ACTED WITH GRAVE. ABUSE OF
DISCRETION AMOUNTING TO LACK OR EXCESS OF
JURISDICTION WHEN SHE ISSUED THE ASSAILED ORDERS
DISMISSING CRIMINAL CASE NO. R-QZN-16-07982 FOR ALLEGED
VIOLATION OF RESPONDENT VALMOCINA'S RIGHT TO SPEEDY
DISPOSITION OF HIS CASE BY VENTURING IN A MERE
MATHEMATICAL COMPUTATION OF THE PERIOD INVOLVED AS
SHE COMPLETELY ABANDONED HER TASK TO CONDUCT A
BALANCING TEST AND ARBITRARILY SET ASIDE THE
DOCTRINAL RULE OF CONSIDERING THE FOURrFOLD FACTORS
THAT SHOULD BE ASSESSED IN DETERMINING WHETHER
.RESPONDENT VALMOCINA HAS BEEN ACTUALLY DEPRIVED
OF SUCH RIGHT.

Petitioner insists that there was no inordinate delay in the preliminary
investigation before the 0MB and that public respondent erroneously
'Mpp.28-30.

pp. 138-147.
"/(/., p. 268. //■
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included the period of fact-finding investigation when she concluded that 10
years and 11 months had lapsed prior to the filing of the cases before the
RTC. It also points out that private respondent failed to assert his right to
the speedy disposition of his cases before the 0MB and that, he did not
suffer any prejudice as a result of the proceedings before the 0MB.

On the other hand, private respondent argues in his Comment to the
Petition for Certiorari^^ that: the time spent at the fact-finding investigation
stage should not be separated from the preliminary investigation stage, as
held in People v. Sandiganbayan^^ and as applied by the 0MB in its Order
dated 21 September 2016 in OMB-C-C-12-0358;^^ and "both the fact
finding investigation and the preliminary investigation xxx were attended by
vexatious, capricious, and oppressive delay tantamount to denial of due
process which warrants the dismissal of the case for being violative of the
constitutional rights of respondent Valmocina to a speedy disposition of his
case." Private respondent further cites cases that were dismissed by the
Supreme Court due to the inordinate delay in the preliminary
investigation.^^ Finally, private respondent points out that the arguments
raised by petitioner relating to his failure to assert his right to the speedy
disposition of his case and to the lack of prejudice he suffered - have no
merit and have already been settled in Coscolluela v. Sandiganbayan}^

In compliance with the Court's 20 September 2017 Resolution,
petitioner filed its Memorandum [For the People] dated 26 October 2017,^^
while private respondent filed his Memorandum (For Felicito A.
Valmocina) dated 3 0 October 2017.^^

RULING

The general rule is that a judgment or order dismissing a case for
violation of the right of the accused to the speedy trial/disposition of his
case has the effect of acquittal that would bar the further prosecution of the

'2 M pp. 295-306.
" G.R. Nos. 188165 and 189063,11 December 2013.

Public Assistance and Corruption Prevention Office, Office of the Ombudsman (Visayas) v. Gwendolyn
F. Garcia et al.. Order dated 21 September 2016, approved by the Ombudsman on 26 September 2016;
Annex 1 of Private Respondent's Comment, Rollo, pp. 307-312.
" Coscolluella v. Sandiganbayan, G.R. No. 191411, 15 July 2013; Tatad v. Sandiganbayan, G.R. Nos. L-
72335-39, 21 March 1998; Anchangco v. Ombudsman, G.R. No. 122728 13 February 1997; Roque v.
Office of the Ombudsman, G.R. No. 129978, 12 May 1999; Lopez v. Office of the Ombudsman, G.R. No.
140529,6 September 2001.
G.R. No. 191411, 15 July 2013. ®

pp. 319-340.
pp. 341-358.
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accused for the same offense.'^ However, as held in Yuchensco v. Court of
Avveals?^ such judgment or order may be assailed in a petition for certior^i
under Rule 65 of the Rules of Court upon showing that the trial court, in
dismissing the case, committed grave abuse of discretion amounting to lack
or excess ofjurisdiction. Thus:

By way of exception, a judgment of acquittal in a criminal case
may be assailed in a petition for certiorari under Rule 65 of the Rules of
Court but only upon a clear showing by the petitioner that the lower court,
in acquitting the accused, committed not merely reversible errors of
judgment but also grave abuse of discretion amounting to lack or excess of
jurisdiction or a denial of due process, thus rendering the assailed
judgment void. In which event, the accused cannot be considered at risk
of double jeopardy which has the following essential elements: 1) the
accused is charged imder a complaint or an information sufficient in form
and substance to sustain a conviction; 2) the court has jurisdiction; 3) the
accused has been arraigned and he has pleaded; and 4) he is convicted or
acquitted, or the case is dismissed without his express consent, (emphasis
and underscoring supplied).

In this connection, Malayans Manssasawa ns Stavfast Philivvines.
Inc. V. National Labor Relations Commission^^ instructs that:

Where a petition for certiorari under Rule 65 of the Rules of Court
alleges grave abuse of discretion, the petitioner should establish that the
respondent court or tribunal acted in a capricious, whimsical, arbitraiy or
despotic marmer in the exercise of its jurisdiction as to be equivalent to
lack of jurisdiction. This is so because "grave abuse of discretion" is well-
defined and not an amorphous concept that may easily be manipulated to
suit one's purpose. In this cormection, Yu v. Judge Reyes-Carpio is
instructive:

The term "grave abuse of discretion" has a specific
meaning. An act of a court or tribunal can only be
considered as with grave abuse of discretion when such act
is done in a "capricious or whimsical exercise of judgment
as is equivalent to lack of jurisdiction." The abuse of
discretion must be so patent and gross as to amount to an
"evasion of a positive duty or to a virtual refusal to perform
a duty enjoined by law, or to act at all in contemplation of
law, as where the power is exercised in an arbitrary and
despotic manner by reason of passion and hostility."
Furthermore, the use of a petition for certiorari is restricted
only to "truly extraordinary cases wherein the act of the '

" Bonsubre, Jr. V. Yerro, et al., G.R. No. 205952,11 February 2015.
G.R. No. 139768,07 February 2002; See also Mupas v. People, G.R. No. 189365, 12 October 2011. «.
G.R. No. 155306,28 August 2013. |
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lower court or quasi-judicial body is wholly void." From
the foregoing definition, it is clear that the special civil
action of certiorari under Rule 65 can only strike an act
down for having been done with grave abuse of discretion
if the petitioner could manifestly show that such act was
patent and gross, x x x. (citations omitted.)

Prevailing jurisprudence has laid down the following factors to be
considered and balanced in determining whether one's right to the speedy
disposition of cases has been violated: 1) the length of delay; (2) the
reasons for the delay; (3) the assertion or failure to assert such right by the
accused; and (4) the prejudice caused by the delay.^^ Part and parcel with
the requirement to apply a balancing test is the constant reminder that a
mere mathematical computation of delay is inadequate to properly ascertain
whether the delay is unreasonable and unjustifiable, and sufficient to merit
the dismissal of a given case.^^

Thus, Remulla v. SandisanbavarP-^ (Remulla), instructs that
"inordinate delay" cases should be evaluated on a case-to-case (ad hoc)
basis, and that "courts are given wide discretion in analyzing the context of
a case, bearing in mind the prejudice caused by the delay both to the
accused and the State." The Supreme Court further adds in its 18 October
2004 Resolution in Mendoza-Ons v. Sandi2anbavan^^ that "particular
regard must be taken of the facts and circumstances peculiar to each case."

In dismissing the case a quo, public respondent held as follows:

The case at bench is on all fours with the case of Tatad vs.

Sandiganbayan where the Supreme Court in said case found that *the
complainant, Antonio de los Reyes, originally filed what he termed "a
report" with the Legal Panel of the Presidential Security Command (PSC)
on (sic) October 1974, containing charges of alleged violations of Rep. Act
No. 3019 against then Secretary of Public Information Francisco S. Tatad.
A formal complaint filed with the Tanodbayan and docketed as TBP Case
No. 8005-16-07. By October 25,1982, all affidavits and coimter-affidavits

See CoscoIIuela v. Sandiganbayan, supra\ Jacob v. Sandiganbayan, G.R. No. 162206, 17 November
2010; Roquero v. Chancellor of UP-Manila, G.R. No. 181851, 9 March 2010; Domondon v.
Sandiganbayan, G.R. No. 166606, 29 November 2005; Valencia v. Sandiganbayan, G.R. No. 165996, 17
October 2005; Corpuz v. Sandiganbayan, G.R. No. 162214, 11 November 2004; Ty-Dazo v.
Sandiganbayan, G.R. Nos. 143885-86, 21 January 2002; Abardo v. Sandiganbayan, G.R. Nos. 139571-72,
28 March 2001; Domingo v. Sandiganbayan, G.R. No. 109376,20 January 2000; Alvizo v. Sandiganbayan,
G.R. No. 101689,17 March 1993.
^ See CoscoIIuela v. Sandiganbayan, supra; Jacob v. Sandiganbayan, supra; Domondon v. Sandiganbayan, ̂
supra; Bemat v. Sandiganbayan, G.R. No. 158018,20 May 2004. V
G.R. No. 218040, 17 April 2017. 0

^ G.R. Nos. 146368-69,18 October 2004.
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were in and the case was ready for disposition by the Tanodbayan.
However, it was only on July 5, 1985 that the resolution was approved by
the Tanodbayan, reconmiending the filing of the corresponding criminal
mformations against the accused Francisco Tatad. Five (5) criminal
Imformations were filed with the Sandiganbayan on June 12, 1985, against
petitioner Tatad alone."

In the case at bench, it bears stressing that the Prosecution Officer
for the Ombudsman cited the incidents of the case in her comment
showing that indeed, the Complaint at bench was received by the CRD on
26 September 2005, the accused filed his counter-affidavit on December
28, 2009 and the Resolution dated 21 November 2014 was approved only
on 1 Decemljer 2014 which was endorsed to the Prosecution Monitoring
Bureau only on 6 November 2015 for prosecution. Clearly, it took the "
Office of the Ombudsman ten (10) years and (11) months to resolve thie
complaint and file the information before this court on 1 August 2016.

The Supreme Court in said case of Tatad v. Sandiganbayan held
that the long delay in resolving the case under preliminary investigation
can not be justified on the basis of the facts on record. The law (P.D. 911)
prescribes a ten-day period for the prosecutor to resolve a case under
preliminary investigation by him from its termination (sic). While we
agree with the respondent court that this period fixed by law is merely
"directory," yet, on the other hand, it can not be disregarded or ignored
completely, with absolute impunity. It certainly can not be assumed that
the law has included a provision that is deliberately intended to become
meaningless and to be treated as a dead letter. We find the long delay in
the termination of the preliminary investigation by the Tanodbayan in the
instant case to be violative of the constitutional right of the accused to due
process. Substantial adherence to the requirements of the law governing
the conduct of preliminary investigation including the substantial
compliance with the time limitation prescribed by the law for the
resolution of the case by the prosecutor, is part of the procedural due
process constitutionally guaranteed by the fundamental law. Not only
under the broad umbrella of the due process clause, but under the
constitutional guarantee of "speedy disposition" of cases as embodied in
Section 16 of the Bill of Rights (both in the 1973 and the 1987
Constitutions), the inordinate delay is violative of the petitioner's
constitutional rights. A delay of close to three (3) years, can not be deemed
reasonable or justifiable in the light of the circumstance obtaining in the
case at bar.

Said doctrine was reiterated in the following cases of Angcangco
(sic) Jr. V. Ombudsman, Rogue v. Office of the Ombudsman where the
Court found delay of six years by the Ombudsman in resolving the
criminal complaints to be violative of the constitutionally guaranteed right
to a speedy disposition of cases and that the delay of ̂ ost six years
disregarded the Ombudsman's duty to act promptly on complaints before
him. (citations omitted)

t r
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It is rather obvious that public respondent did not make any
distinction between the fact-finding investigation and the preliminary
investigation of the case. Worse, she made a mere mathematical
computation of the time spent in both investigations without , applying the
balancing test that was called for. Public respondent also perfunctorily
applied the rulings in Tatad v. Sandiganbayan^^ Angchangeo, Jr. v. The
Hon. Ombudsman^^ and Roque v. Ombudsman^^ without regard to the
distinguishing facts and circumstances obtaining in said cases vis-d-vis the
facts obtaining in the present case. In this respect, public respondent's acts
- especially in failing to apply the balancing test - were not in accordance
with prevailing jurisprudence. She was therefore remiss in exercising her
positive duty and acted with grave abuse of discretion amounting to lack or
excess ofjurisdiction in issuing the assailed Orders.

With that said, the Court shall determine whether it took the 0MB an
inordinate amount of time to conclude its preliminary investigation, thereby
violating private respondent's right to the speedy disposition of his case. In
order to do so, the Court shall first determine whether public respondent
correctly included the years spent by the 0MB in its fact-finding
investigation.

Fact-finding Investigation;

Sec. 16, Art. Ill of the Constitution which guarantees "speedy
disposition" speaks of "cases" before judicial, quasi-judicial or
administrative bodies.

In Belsica v. Executive Secretary}^ the Supreme Court reaffirmed the
long-standing principle that a "case" refers to a proceeding wherein there is
a conflict of legal rights and opposing claims, which requires the
adjudication of the same based on law and jurisprudence:

xxxx Jurisprudence provides that an actual case or controversy is
one which "involves a conflict of legal rights, an assertion of opposite
legal claims, susceptible of judicial resolution as distinguished from a
hypothetical or abstract difference or dispute. In other words, "there must
be a contrariety of legal rights that can be interpreted and enforced on the
basis of existing law and jurisprudence."

2«G.R.Nos. 72335-39,21 March 1998. Y
2' G.R. No. 122778,13 February 1997. V
28 G.R. No. 129978, 12 May 1999.
2' G.R. No. 208566, 19 November 2013 (citations omitted)..

fy-
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In Carino v. The Commission on Human Rishts?^ the Supreme Court
held that "to investigate is not to adjudicate or adjudge" and that -

"Investigate," commonly understood, means to examine, explore,
inquire or delve or probe into, research on, study. The dictionary definition
of "investigate" is "to observe or study closely: inquire into systematically,
"to search or inquire into:... to subject to an official probe...: to conduct
an official inquiry." The purpose of investigation, of course, is to
discover, to find out, to leam, obtain information. Nowhere included or
intimated is the notion of settling, deciding or resolving a controversy
involved in the facts inquired into by application of the law to the facts
established by the inquiry.

The legal meaning of "investigate" is essentially the same: "(t)o
follow up step by step by patient inquiry or observation. To trace or track;
to search into; to examine and inquire into with care and accuracy; to find
out by careful inquisition; examination; the taking of evidence; a legal
inquiry;" "to inquire; to make an investigation," "investigation" being in
turn described as "(a)n administrative function, the exercise of which
ordinarily does not require a hearing. 2 Am J2d Adm L Sec. 257;... an
inquiry, judicial or otherwise, for the discovery and collection of facts
conceming a certain matter or matters."

A fact-finding investigation does not presuppose the existence of a
case. Its end-product is a recommendation to either close the inquiry or to
file a criminal and/or administrative case against a public official or
employee. While the exercise of such investigative powers may, in some
instances, lead to the institution of a criminal complaint, the conduct of such
investigation per se does not necessarily constitute a case within the
contemplation of the constitutional guarantee to a speedy disposition of
cases.

Parenthetically, in Pefianco v. MoraP^ the Supreme Court had
occasion to rule that -

XXX a respondent in an administrative case is not entitled to be
iriformed of the findings and recommendations of any investigating
committee created to inquire into charges filed against him. He is entitled
only to the administrative decision based on substantial evidence made of
record, and a reasonable opportunity to meet the charges and the evidence
presented against him during the hearing of the investigation committee.
It is the administrative resolution, not the investigation report, which
should be the basis of any further remedies that the losing party in an
administrative case might wish to pursue. ^

G.R. No. 96681,2 December 1991 (citations omitted).
G.R. No. 132248, 19 January 2000. g'

II 7'
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Ombudsman v. Jurado^^ held that the crux of the constitutional
safeguard is to shield an accused from the aggravations of having a pending
case against him. By the same logic, a fact-finding investigation by the
0MB should not be included in determining delay in the preliminary
investigation stage because, at the fact-finding stage, the due process rights
of a respondent have yet to come into play.

Private respondent points out that the Supreme Court, in People v.
Sandiganbayan,^^ held that the period spent for fact-finding investigation
should not be separated from that of the preliminary investigation. The
same pronouncement was made in Torres v. Sandiganbayar?^ {Torres) and
Remulla.^^

However, as earlier pointed out, cases involving "inordinate delay"
should be evaluated on a case-to-case basis. Thus, the question before the
Court is whether the facts obtaining in People v. Sandiganbayan, Torres,
and Remulla are present, and vJhether the underlying principles laid down
therein are applicable to the present controversy.

An examination of People v. Sandiganbayan would show that
Secretary Perez had the opportunity to participate in the fact-finding
investigation conducted by the 0MB. In fact, he even requested the latter to
"verify from the Coutt's Bank whether he (Secretary Perez) had even held
any account in that bank xxx." He was also informed of the developments
in the 0MB's investigation, such as the letter from Coutt's Bank stating that
he had no account with it. Thus, under the circumstances therein, the
distinction between "fact-finding" and "preliminary investigation" had been
blurred, and it was as if the 0MB was already conducting a formal
preliminary investigation.

Torres, on the other hand, involves a different set of facts: On 18 Jime
1993, the Commission on Audit (COA) issued Special Audit Report No. 92-
128 pertaining to the alleged overpricing of medicines at the Headquarters
of the Philippine Navy (HPN). The said report triggered a fact-finding
investigation by the 0MB.

On 11 December 1996, the 0MB commenced its preliminary
investigation against Torres and his co-respondents for violation of Sec.

iG.R. No. 154155,6 August 2008.
22 Supra at note 13.
2'» G.R. No. 221562-69,5 October 2016.
2^ Supra at note 24.



Decision

People ofthe Philippines v. Hon. Madonna C. Echiverri, et al
SB-17-SCA-0001

Page 11 of 22
X  X

3(e) of R.A. No. 3019; on 8 March 1999 0MB issued a Joint Resolution
dismissing the complaint; on 11 October 2004 then Ombudsman Marcelo
directed the conduct of another fact-finding investigation of the other
transactions mentioned in the same COA Special Audit Report. This
eventually led to the filing of other cases against Torres and other
individuals, and ultimately to the filing of eight Informations against Torres
et al., before this Court.

In dismissing the cases against Torres on the ground that his right to
the speedy disposition of his cases was violated, the Supreme Court said -

While it may be argued that there was a distinction between the
two sets of investigations conducted in 1996 and 2006, such that they
pertain to distinct acts of different personalities, it cannot be denied that
the basis for both sets of investigations emanated from the same COA

Special Audit Report No. 92-128. which was issued as earlv as June 18.

1993. Thus, the Ombudsman had more than enough time to review the

same and conduct the necessarv investigation while the individuals

implicated therein, such as herein petitioner, were still in active service.

Even assuming that the COA Special Audit Report No. 92-128 was
only turned over to the Ombudsman on December 11,1996 upon the filing
of the Affidavit of the COA Auditors, still, it had been in the
Ombudsman's possession and had been the subject of their review and

scrutinv for at least eight (81 vears before Tanodbavan Marcelo ordered the

conduct of a preliminary investigation, and at least sixteen (161 vears

before the Ombudsman found probable cause on Februarv 25. 2010.

[imderscoring supplied]

Torres, therefore, should be applied in the context of the 0MB's
splitting of its fact-finding investigation, instead of just having one
investigation for all the transactions and personalities mentioned in COA
Special Audit Report No. 92-128. Indeed, to have ruled otherwise would
have been unfair to the respondents therein, given that it would have
allowed the 0MB to subject them to several indictments — one after the
other and expose them to harassment.

The facts in Remulla are less clear, but a judicious reading thereof
reveals that the undue delay was not caused by the fact-finding investigation
conducted by the OMB. The Supreme Court's decision states that "on
August 12, 2005, Remulla filed a criminal complaint against Maliksi" and
that "on December 15, 2005, Maliksi filed his counter-affidavit." This
would mean that the Remulla complaint was docketed for preliminary
investigation rather than for a fact-finding investigation because Maliksi

V
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was ordered to file his counter-affidavit. Thereafter, on 9 January 2007, a
proposed Resolution and Decision were submitted to the Ombudsman
which were approved only on 27 August 2014.

The only reference to a fact-finding investigation was made in the
0MB's justification for its overall delay in resolving the said case. The
0MB tried to explain that there was a delay in incorporating the records of
another case - particularly the PCSO Complaint, which underwent a fact-
finding investigation - with the records of the Remulla complaint, which
had already been resolved by the assigned investigator as early as 9 January
2007. To be more specific, it was the PGSO complaint that underwent a
fact-finding investigation. As far as the Remulla complaint was concerned,
no fact-finding investigation was made and any delay that may have
occurred was at the preliminary investigation stage.

Obviously then, the High Court's reference in Remulla to the ruling in
Peovle V. Sandisanbavan regarding the inclusion of a fact-finding
investigation in determining whether there was delay in resolving a
preliminary investigation was a mere obiter, and not decisive of the question
as to whether the determination of undue delay in the disposition of a case
should be reckoned firom the commencement of a fact-finding investigation.

In sum, the Supreme Court's pronouncements in People v.
Sandiganbayan, Torres, and Remulla that the fact-finding investigation
should not be deemed separate from the preliminary investigation should be
taken with particular regard to the circumstances obtaining in each of the
said cases - such as when the accused already participated in the fact-
finding stage, or when there is a clear case of a piece-meal investigation
resulting in a piece-meal filing of several cases against the accused.

Thus, for the said rulings to apply it must be shown that during the
fact-finding investigation the 0MB required the participation of the herein
private respondent, or that the same was in fact no longer necessary in order
for preliminary investigation to proceed. The facts on record do not support
the application of the said cases to justify the inclusion of the period of fact-
finding investigation as part of the preliminary investigation conducted by
the 0MB.

It is also important to note that the exercise of the 0MB's
investigatory power is separate and distinct fi'om its power to conduct
preliminary investigations to determine the existence of probable cause to ̂

1

/ ̂



Decision

People of the Philippines v. Hon. Madonna C. Echiverri, et al
SB-17-SCA-0001

Page 13 of 22

indict a respondent. This much is clear under Sec; 2, Rule II of the Rules of
Procedure of the Office of the Ombudsman (Administrative Order No. 07).
A fact-finding investigation by the 0MB is akin to investigations conducted
by the police or the National Bureau of Investigation, which basically
involve evidence gathering or case build-up, rather than adjudication of
cases. In this regard, while police and NBI investigations are conducted
with speed, and with the aim X)f apprehending the malefactors and filing the
appropriate charges against them at the soonest, it should be noted that their
time jframe is only circumscribed by the rules on prescription. There is no
reason why a fact-finding investigation by the 0MB should be treated
differently.

At any rate, it is important to note that the fact-finding investigation
against private respondent was a lifestyle investigation - initiate^ to
determine whether he acquired unexplained wealth that should be forfeited
in favor of the State.

A lifestyle investigation necessarily requires a reasonable length of
time to undertake since the investigator has to gather documents to show
that subject official or employee has properties that he or she could not
afford with his and'his family's lawful income. This necessitates the
issuance of subpoenas to different government offices, directing the
submission of pertinent documents bearing on the acquisition of such
properties, and the evaluation of such documents. Thus, in this case, a
perusal of the FIO Complaint indicates that copies of private respondent's
Service Record, Statements of Assets, Liabilities and Net Worth (SALNs)
from 1997 to 2006, and Financial Statements from 1998 to 2004 of
companies he was alleged to have financial interests and other documents
were requested by the FIO from several government offices, such as the
Land Transportation Office and the Securities and Exchange Commission.
In all, the aimexes to the Complaint reached "YYY." Hence, considering the
complexity of the process involved in said investigation, and the number of
documents that were obtained and collated by the investigator, the Court is
not prepared to rule that there was inordinate delay in the conduct of the
fact-finding investigation.

Preliminary Investigation;

The next issue is whether applying the balancing test, the six years,
more or less, it took the 0MB to conclude its preliminary investigation
constitutes inordinate delay and violates private respondent's right to the ̂
speedy disposition of his case.

/ y
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A. Length of delay:

The record shows that the preliminary investigation before the 0MB
commenced upon the filing of the FIG Complaint on 26 September 2009
and was terminated only on 1 August 2015 upon the filing of the
Information with the RTC of Quezon City^^ — a period of about six years.

Note, however, that a lengthy preliminary investigation is not, by
itself, a violation of the right to the speedy disposition of cases. It is only so
when the proceeding is attended by vexatious, capricious, and oppressive
delays.

B. Reason for the delay:

As noted earlier, the Complaint against private respondent included,
among others, allegations of ill-gotten wealth, which required the
determination and evaluation of the properties vis-a-vis lawfiil income of
private respondent and his spouse. Thus, some consideration may be given
to the 0MB for the time spent in the evaluation and deliberation of private
respondent's cases before they were finally resolved and filed with the trial
court. In this connection, it has not been disputed either before the court a
quo or in this Petition, that the 0MB Resolution.underwent several reviews
and corrections - 9 July 2012, 30 July 2013, and 21 November 2014. This
shows that the case did not undergo a period of prolonged inactivity, but
merely underwent normal processes at the 0MB.

In Mendoza-Ong^^ the Supreme Court considered "the number of
times that the case had to be reviewed, the levels of review that the case had
to undergo" as a valid action of the 0MB. Any reasonable delay occasioned
by such process, therefore, could not be considered vexatious, capricious,
and oppressive delay. In addition, the Supreme Court also took note of the
heavy caseload of the 0MB, to wit:

xxxx The Court takes judicial notice of the fact that the nature of the
Office of the Ombudsman encourages individuals who clamor for efficient
government service to lodge freely their complaints against alleged
wrongdoing of government personnel. A steady stream of cases reaching
the Ombudsman inevitably results. Naturally, disposition of those cases ̂
would take some time xxxx. (citation omitted). V

Par. 11 of Private Respondent's Comment, RollOy p. 297.
Supra at note 25.

f /■
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Similarly, in Raro v. Sandisanbavan.^^ the Supreme Court En Banc
recognized that the 0MB's adherence to its rules of procedure may cause
delay in its proceedings, thus -

The length of time it took before the conclusion of the preliminary
investigation may only be attributed to the adherence of the Ombudsman
and the NBI to the rules of procedure and the rudiments of fair play, xxx
Recently, the Court held that while the Rules of Court provides a ten-day
period from submission of the case within which an investigating officer
must come out with a resolution, that period of time is merely directory.
Thus:

The Court is not unmindful of the duty of the
Ombudsman under the Constitution and Republic Act No.
6770 to act promptly on Complaints brou^t before him.
But such duty should not be mistaken with a hasty
resolution of cases at the expense of thoroughness and
correctness. Judicial notice should be taken of the fact that

the nature of the Office of the Ombudsman encourages
individuals who clamor for efficient government service to
freely lodge their complaints against wrongdoings of
government personnel, thus resulting in a steady stream of
cases reaching the Office of the Ombudsman.

Otherwise stated, the nature of the case against private respondent,
the internal review processes of the 0MB, and its caseload are sufficient
explanations as to why it took some time before private respondent's
indictment was filed with the court a quo. Parenthetically, in Ombudsman
V. Jurado?^ the Supreme Court did not find the six (6) years it took the
0MB to complete its investigation to be unreasonable, thus -

To oiu: mind, the time it took the Ombudsman to complete the
investigation can hardly be considered an unreasonable and arbitrary delay
as to deprive respondent of his constitutional right to the speedy
disposition of his case. Further, there is nothing in the records to show
that said period was characterized by delay which was vexatious,
capricious or oppressive. There was no inordinate deky amounting to a
violation of respondents constitutional rights. The assertion of respondent
that there was a violation of his right to the speedy disposition of cases
against him must necessarily fail.

In this connection, public respondent's reliance on Tatad, Lopez and
Roque is misplaced and contrary to her pronouncement, the facts obtaining
in the present case are not "on all fours" with Tatad. Y
38 G.R. No. I0843I, 14 July 2000.
Supra at note 32. //■
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A case is "on all fours" when the facts are similar and the same

questions of law are involved. This is not true with the facts of the case and
those obtaining in Tatad, Lopez and Roque. All three cases involved simple
issues and whose preliminary investigations were delayed by the inaction on
the part of the investigating officials. More importantly, no satisfactory
explanations were given to justify the delay in the preliminary investigation
of said cases.

Tatad in particular is clear that the delay in the preliminary
investigation was not the sole basis for the dismissal of the case. Rather, it
was the combination of at least three factors: (1) the political motivations
behind the case; (2) the departure "from established procedures prescribed
by law for preliminary investigations;" and (3) the delay in resolving the
case that "can not be justified on the facts on record." Not one of these
factors is present in this case.

C. Failure to assert such right:

Citing Coscolluela, private respondent asserts that it was not his duty
to urge the 0MB to resolve his cases.

In Remulla the Supreme Court harmonized its pronouncement in
Coscolluela with other decisions where it held that the accused waived their

right to the speedy disposition of their cases by their failure to invoke such
right at the earliest opportunity. Thus -

xxxx there is no conflict between the first and the second set of

cases. In the first set, the Court did not solely rely on the failure of the
accused to assert his right; rather, the proper explanation on the delay and
the lack of prejudice to the accused were also considered therein. In the
same manner, the Court in the second set of cases took into account

several factors in sustaining the right of the accused to a speedy
disposition of cases, such as the length of delay, the failure of the
prosecution to justify the period of delay, and the prejudice caused to the
accused. The utter failure of the prosecution to explain the delay of the
proceedings outweighed the lack of follow ups from the accused.

Accordingly, both sets of cases only show that "[a] balancing test
of appl5dng societal interests and the rights of the accused necessarily
compels the court to approach speedy trial cases on an ad hoc basis." To
reiterate, none of the factors in the balancing test is either a necessary or
sufficient condition; they are related and must be considered together with .
other relevant circumstances, xxxx. (V

(y
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In other words, the doctrines established in Tilendo v. Ombudsman,^^
Dimayacyac v. Court of Appeals Bernat v. Sandiganhayanf^ Tello v.
People and Dela Pena v. Sandiganbayan (En Banc),^ that an accused
who fails to assert his right to the speedy disposition of his case is deemed
to have waived such right and therefore is not entitled to the radical relief
granted by the Court in the cases of Tatad and Angchangco still holds true.
However, as held in CoscoUuela and clarified in Remulla, despite the failure
of an accused to invoke such right, if, taking into consideration all the
circumstances of a particular case, there has been an inordinate delay in the
disposition thereof and the prosecution has failed to advance any
justification for such delay, then the case may still be dismissed for
violation of said right.

The latter situation, however, does not obtain in this case. Thus,
private respondent's failure to invoke such right at the earliest opportunity
is a factor to be taken against him.

D. Prejudice caused by the delay:

Litigation is never an easy matter for any party. It causes significant
emotional, mental and financial strain to all litigants. This unavoidable
effect, however, cannot be the sole basis for discontinuing or preventing the
trial of a case.

In Jacob v. Sandi^anbavan^^ the Supreme Court recognizes that
delay casts a negative effect on both the State and the accused, thus the
former must show that the latter suffered no serious prejudice beyond that
which ensued from ordinary and inevitable delay, and that there was no
more delay than is reasonably attributable to the ordinary processes of
justice:

Delay is a two-edge sword. It is the government that bears the
burden of proving its case beyond reasonable doubt. The passage of time
may make it difficult or impossible for the government to carry its burden.
The Constitution and the Rules do not require impossibilities or
extraordinary efforts, diligence or exertion from courts or the prosecutor,
nor contemplate that such right shall deprive the State of a reasonable .

'*®G.R.No. 165975, 13 September 2007.
G.R. No. 136264,28 May 2004.

"2 G.R. No. 158018,20 May 2004.
'•3 G.R. No. 165781,5 June 2009.
^ G.R. No. 144542,29 June 2001.
G.R. No. 162206,17 November 2010. //•
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opportunity of fairly prosecuting ciiminals. As held in Williams v. United
States, for the government to sustain its right to try the accused despite a
delay, it must show two things: (a) that the accused suffered no serious
prejudice beyond that which ensued from the ordinary and inevitable
delay; and (b) that there was no more delay than is reasonably attributable
to the ordinary processes of justice.

Closely related to the length of delay is the reason or justification
of the State for such delay. Different weights should be assigned to
different reasons or justifications invoked by the State. For instance, a
deliberate attempt to delay the trial in order to hamper or prejudice the
defense should be weighted heavily against the State. Also, it is improper
for the prosecutor to intentionally delay to gain some tactical advantage
over the defendant or to harass or prejudice him. On the other hand, the
heavy case load of the prosecution or a missing witness should be
weighted less heavily against the State xxx

In this case, the delay attributable to the indictment of private
respondent cannot be said to be intentional, extraordinary, or that which was
purposefully calculated to prejudice him. While the Court could agree that
in the course of time some evidence may no longer be produced by both
parties, it cannot be said at this juncture that private respondent has
completely lost the ability to produce evidence in his behalf.

In sum, after the application of the balancing test, the time it took the
0MB to conclude the preliminary investigation of private respondent's case
cannot be considered vexatious, capricious, and oppressive.

Finally, the Court hastens to add that in cases involving "inordinate
delay" the Supreme Court has also considered society's fundamental
interests in the prosecution of cases against errant public officers. Corpuz v.
Sandisanbavan:^^

The Court is wont to stress that the State, through
the Sandiganbayan and the Ombudsman/Special
Prosecutor, has the duty of insuring that the criminal justice
system is consistent with due process and the constitutional
rights of the accused. Society has a particular interest in
bringing swift prosecutions and society's representatives
are the ones who should protect that interest. It has been
held that the right to a prompt inquiry into criminal charges
is fundamental and thb duty of the charging authority is to
provide a prompt disposition of the case.

46Supra at note 22.
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Prescinding from the foregoing, we agree with
the Sandiganbaykn that the dismissal of the cases was
precipitate and unwarranted. The State should not be
prejudiced and deprived of its right to prosecute the
cases simply because of the ineptitude or nonchalance of
the Ombudsman/Special Prosecutor.

Under Section 9, Rule 119 of the Revised Rules of
Criminal Procedure, the trial court may dismiss a criminal
case on a motion nolle prosequi if the accused is not
brought to trial within the prescribed time and is deprived
of his right to a speedy trial or disposition of the case on
account of unreasonable or capricious delay caused by the
prosecution. En contrario, the accused is not entitled to a
dismissal where such delay was caused by proceedings or
motions instituted by him. But it must be understood that
an overzealous or precipitate dismissal of a case may
enable the defendant, who may be guilty, to go free
without having been tried, thereby infringing the
societal interest in trying people accused of crimes
rather than granting them immunization because of
legal error. Not too long ago, we emphasized that:

[T]he State, like any other litigant,
is entitled to its day in court, and to a
reasonable opportunity to present its case.
A hasty dismissal such as the one in
question, instead of unclogging dockets,
has actually increased the workload of the
justice system as a whole and caused
uncalled-for delays in the final resolution
of this and other cases. Unwittingly, the
precipitate action of the respondent court,
instead of easing the burden of the
accused, merely prolonged the litigation
and ironically enough, unnecessarily
delayed the case in the process, causing
the very evil it apparently sought to avoid.
Such action does not inspire public
confidence in the administration of

justice.

There can be no denying the fact that the petitioners,
as well as the other accused, was prejudiced by the delay in
the reinvestigatioii of the cases and the submission by the
Ombudsman/Special Prosecutor of his report thereon. So
was the State. We have balanced the societal interest

involved in the cases and the need to give substance to
the petitioners constitutional rights and their quest for
justice, and we are convinced that the dismissal of the
cases is too drastic a remedy to be accorded to the

i
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petitioners. The cloud of suspicion may still linger over
the heads of the petitioners by the precipitate dismissal
of the cases. We repeat ~ the cases involve the so-called
tax credit certificates scam and hundreds of millions of
pesos allegedly perpetrated by government officials in
connivance with private individuals. The People has yet to
prove the guilt of the petitioners of the crimes charged
beyond reasonable doubt. We agree with the ruling of the
Sandiganbayan that before resorting to the extreme sanction
of depriving the petitioner a chance to prove its case by
dismissing the cases, the Ombudsman/Special Prosecutor
should be ordered by the Sandiganbayan \mder pain of
contempt, to explain the delay in the submission of his
report on his reinvestigation. (emphasis added).

The same sentiment was echoed in in Valencia v. Sandisanbavan^^

As significant as the right of an accused to a speedy
trial is the right of the State to prosecute people who violate
its penal laws. The right to a speedy trial is deemed violated
only when the proceeding is attended by vexatious,
capricious and oppressive delays.... There is no difference
between an order outrightly dismissing the case and an
order allowing the eventual dismissal thereof. Both would
set a dangerous precedent which enables the accused, who
may be guilty, to go free without having been validly tried,
thereby infringing the interest of the society.

To summarize, after applying the balancing test, the Court finds that
the fact-finding investigation stage should not be included in the
computation of the period it took the 0MB to conclude its prelinlinary
investigation; the time it took the 0MB to conclude its preliminary
investigation could not be characterized as vexatious, capricious, and
oppressive specially considering that private respondent failed to invoke his
right to the speedy disposition of his cases before the 0MB; and, therefore,
in dismissing the case a quo in the manner earlier described, public
respondent acted with grave abuse of discretion amounting to lack or excess
ofjurisdiction.

WHEREFORE, in view of the foregoing, the Petitioh for Certiorari
dated 8 May 2017 is GRANTED, and the Orders dated 2 September 2016
and 12 December 2016 of the Regional Trial Court of Quezon City, Branch
81 are hereby SET ASn)E. Criminal Case No. R-QZN-16-07982 is hereby

G.R. No. 165996,17 October 2005 (citations omitted). ^

f
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REINSTATED and the Hon. Judge Madonna C. Echiverri is hereby
directed to proceed with the case with deliberate dispatch.

SO ORDERED.

WE CONCUR:

BAYAM HyjACINTO
Assbciate Justice

MA. THE^SADOLORES C.
GOMEZ-ESTOESTA

Associate Justice

Chairperson

ZAXDY V. T^SPESES
Associcke Justice
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